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JURISDICTION
Jurisdiction is conferred upon the Utah Supreme Court to
hear this appeal by Section 78-2-2(3)(j) U.C.A. 1953, as amended.
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
The issues presented on appeal are whether or not the
trial court erred in (1) finding as a matter of fact and law that
appellant Andreini's claim against appellee Hultgren was barred
by the two year statute of limitations contained in Section
78-14-4 U.C.A.; (2) finding as a matter of law that appellant
Andreini's Request for Prelitigation Review against appellee
-3-

Hultgren
within

was

procedurally

60 days

deficient

after the Notice of

since

it

was

not

served

Intent

to Commence

Action

under the provisions of Section 78-14-12(2) U.C.A.;
u

as a matter of law

that

Andrei ni on July

1987, was

9,

the

release
not

n

executed

executed

(3) finding

by

under

appellant
duress

granting appellee Beck and appellee Holy Cross Hospital
judgment;

and

(4)

in

summarily

denying

appellant

and

summary

Andreini's

motion to amend his complaint against all of the appellees

by

adding a cause of action for fraud.
The

standard

of review when considering

summary

judgment

is

summary

judgment, the

well

settled.

appellate

In

court

a challenge

reviewing
analyzes

a

the

grant
facts

to
of
and

inferences to be drawn therefrom in the light most favorable to
the losing party.
225, 229
matter of

At !<!£>_ C o r 2_L_ v^^ C1 o vi £__Na tV_ 1_ Ba nk,

(Utah 1987).

737 P. 2 d

Since summary judgment is granted

law, the appellate

court

reviews

the

trial

conclusions of law for correctness.
DETERMINATIVE STATUTES AND RULES
STATUTES
Section 78-14-4 Utah Code Annotated
Statute
of
limitation
Exceptions
Applications.
(1)
No malpractice action
against a health care provider may be brought
unless it is commenced within two years after
the plaintiff
or patient
discovers, or
through the use of reasonable
diligence
should have discovered the injury, whichever
first occurs, but not to exceed four years
after the date of the alleged act, omission,
neglect or occurrence, except that: . . . (b)
In an action where it is alleged that a
patient has been prevented from discovering
misconduct on the part of a health care
-4-

as a

court's

provider because that health care provider
has
affirmatively
acted
to
fraudulently
concealed the alleged misconduct, the claim
shall be barred unless commenced within one
year
after
the
plaintiff
or
patient
discovers, or through the use of reasonable
diligence,
should
have
discovered
the
fraudulent
concealment,
whichever
first
occurs. [1979]
Section 78-14-12(2) Utah Code Annotated
The party initiating a medical malpractice
action shall file a request for prelitigation
review with the Department of Commerce within
60 days after the filing of a statutory
notice of intent to commence action under
Section 78-14-8. The request shall include a
copy of the notice of intent to commence
action. The request shall be mailed to allhealth care providers named in the notice and
request.

STATEMENT OF THE CASE
This action involves a medical malpractice claim arising
from an injury caused during a surgical procedure on appellant's
right knee which crippled both of appellant's hands.

The surgery

was performed by appellee R. David Beck, the orthopedic surgeon,
and appellee Bruce Hultgren, the anesthesiologist, at
Holy Cross Hospital.
that

appellant

neuropathy

but

The hospital's discharge summary indicated

Andreini
did

not

Neither appellee Holy
appellee

Hultgren

appellee

had
indicate

Cross

informed

injured

sustained

to

the

a

symptoms

Hospital, nor
appellant
his

hands

bilateral
nor

the

appellee

Andreini

nerve

during

the

explained

to him what a bilateral ulnar neuropathy

cause.

Beck, nor

that

sustained

ulnar

he

surgery

had
or

was at the

time of his discharge.
Appellee

Hultgren

filed

a motion

-5-

for

summary

judgment

claiming that the complaint was barred by the two-year statute of
limitations

contained

in

78-14-4

U.C.A.,

and

by

appellants

failure to comply with the 60 day notice requirements of Section
78-14- 12(2) U.C.A.

The trial court found as a matter of law

that

limitations

the

claims

statute

against

of

with

respect

appellee Hultgren commenced

appellant?s

to

to run

on May

11,

1987, and that the appellant's Request for Prelitigation Review
was procedurally deficient in that it was not served within 60
days after the Notice of Intent to Commence Action as required by
the provisions of Section 78-14-12(2) U.C.A,
dismissing

appellant's

claims

entered February 20, 1991.
Facts,

Conclusions

of

against

Summary

appellee

Hultgren
M

[Addendum Exhibit #1:

Law

and

Summary

judgment

Judgment

was

Finding of

in

favor

of

f!

appellant Bruce Hultgren, M.D. ]
Appellee
motions

for

appellant
surgery

Beck

and

summary

judgment

immediately
performed

Hospital.

appellee

prior

by

Holy

based
to

the

appellee

on

Cross
a

Hospital

release

unsuccessful

Beck

at

signed

by

fl

appellee

The trial court found as a matter

filed

correctiveM

Holy

of law

Cross

that the

appellee was not acting under duress when he signed the release
and

granted

appellees1

[Addendum Exhibit #2:

summary

judgment

on

March

4,

1991.

"Finding of Facts, Conclusions of Law and

11

Summary Judgment ]
On

March

4,

1991, the

trial

court

denied

appellant's

motion to amend his complaint to include a cause of action for
fraudulent

misrepresentation

Cross Hospital.

against

[Addendum Exhibit 3:

appellees

Beck

and

Holy

"Order11]

RELEVANT FACTS
1.

On May 5, 1987, appellant entered the appellee Holy

Cross Hospital for surgery on his right knee which was performed
-6-

by

appellee

R.

David

Beck,

an

orthopedic

surgeon.

He

was

assisted by appellee Bruce Hultgren, an anesthesiologist and the
nurse assistants employed by appellee Holy Cross Hospital.

[R.

00116 & 00369]
2.

On May 11, 1987, following the surgical procedure on
f

appellant s knee, appellant began to notice a tingling sensation
in

the

fingers

tingling

of

sensation

both

hands.

there

were

[Addendum Exhibit 4:

[R.
no

00116]

other

Other

noticeable

than

the

symptoms.

Andreini deposition pg. 90, line

10; R.

00175 & 00310]
3.

There was no noticeable atrophy to appellant's hands

until about the date of discharge on May 19, 1987, approximately
14 days

after

surgery.

The discharge

summary

indicated

that

appellant had sustained a bilateral ulnar neuropathy but did not
indicate the cause.

Even though appellant complained about the

tingling in his hands, neither appellee Holy Cross Hospital, nor
appellee Hultgren informed appellant that he had sustained nerve
injury to his hands during the knee surgery or explained to him
what a bilateral ulnar neuropathy was at the time of discharge.
[Andreini deposition pg. 90, lines 8-17; R. 00175]
4.

Appellee

Beck

told

appellant

that

the

tingling

sensation in appellants fingers was a result of either laying in
bed or appellant's arthritic condition.

[Addendum Exhibit #5:

Andreini deposition line 25 pg. 43 through line 9 pg. 44; R.
00116 & 00175]
5.

Appellant did not know what was wrong with his hands

until informed by Dr. Nord on July 2, 1987, that he had suffered
a

compression

paralysis.

[Addendum

Exhibit

6:

Andreini

deposition pgs. 44 & 46; R. 00175 & 00316]
6.

After consulting with Dr. Nord on July 2, 1987, an

Ogden nurse told appellant his damaged hands may have resulted
from the "strapping" of his arms during the knee surgery.
-7-

This

was appellant's first knowledge of any possible cause.
Exhibit 7:

[Addendum

Andreini affidavit par. 7; R. 00193]

7.

Subsequent

to

Nordfs

Dr.

diagnosis, appellee

Beck

recommended decompression surgery to "correct" the ulnar nerve
condition which was to be performed without charge to appellant.
As part of the agreement, appellee Beck submitted a request to
appellee Holly Cross Hospital asking it to donate its services
related to the decompression surgery scheduled for July 9, 1987.
[R.

00116 & 00316]
8.

had

Prior to July 9, 1987, appellant and appellee Beck had

one

telephone

conversation

about

the

July

hospitalization, but the "release" was not mentioned.
Beck, however, told

appellant

"he had

seen

other

9th

Appellee

people

with

similar injuries" recover about 507o within a week and the other
507o in two months.

[Addendum Exhibit 8:

Andreini affidavit par.

4; R. 00222}
9.
Holy

On July 9, 1987, appellant was admitted to appellee

Cross

Hospital

for

surgery.

After

being

prepared

for

surgery, appellant was presented with a release by Clara Bates,
an employee of appellee Holy Cross Hospital.

At first appellant

told Clara Bates that he would not sign the release, but after
speaking with appellee Beck who told

appellant

that unless he

signed the release, appellee Beck would not operate, appellant
signed

the release

Andreini

deposition

against his

will.

pg. 58 line

[Addendum

19; R.

Exhibit

9:

00117, 00192, 00221

&

00316]
10.
the release
refused

Appellant had no "reasonable" alternative to signing
since appellees

to do

atrophying.

the surgery
Neither

Beck and Holy
and

appellee

appellant's
Beck

nor

Cross

Hospital

hands

were

appellee

Holy

had

rapidly
Cross

Hospital gave appellant the option of paying for the "corrective"
surgery as an alternative to signing the release.
-8-

[R.

00192]

11.

Appellant's

hands

continued

to

atrophy

after

the

"corrective surgery, even though he had been informed by appellee
Beck

that

1007o

improvement

[Addendum Exhibit 10:
12.

would

occur

in

several

Andreini affidavit par. 7; R.

weeks.

00193]

Appellant Beck's failure to surgically intervene and

perform the nerve transposition much earlier than July 9, 1987,
M

likely

denied

Mr.

Andreini

a

more

Dr. Masud Seyalfs

[Addendum Exhibit 11:

recovery.!!

substantial
affidavit

par. 8; R.

00193]
13.

On May

12, 1989, appellant

served

Intent to Commence Action on appellee Hultgren.
14.

his

Notice

of

[R. 00310]

On July 19, 1989, appellee, by letter, requested a

Prelitigation Review on appellee Hultgren.

During this period of

time attorney Anthony Eyre represented both appellee Hultgren and
appellee Beck.

Attorney Eyre requested of appellant's

separate hearings on appellee

counsel

Beck and appellee Hultgren.

On

July 19, 1989, appellant filed his Notice of Intent to Commence
Action

with

Licensing.
15.

the

Division

of

Occupational

and

Professional

[R. 00310]
On August 28, 1989, the Division of Occupational and

Professional Licensing filed an Affidavit of Compliance stating
that

Appellant

had

complied

Section 78-14-12, U.C.A.

with

the

procedural

[Addendum Exhibit 13: R.

requirements
00187]

SUMMARY OF ARGUMENTS
Point I
The
11

fact

trial

court

erred when

it found

f

that appellant s legal, injury

when he first noticed
concluded

as

a matter

a tingling
of

law

occurred
sensation

that

the

two

as

an

on May

"undisputed
11, 1987,

in his hands, and
year

statute

of

limitations under Section 78-14-4 U.C.A. commenced to run at that
-9-

time.
Appellant's legal injury occurred on July 2, 1987, when he
first

became

aware of the facts

that would

lead

a reasonable

person to conclude that he may have a cause of action against
appellees, when appellant was informed by another doctor that he
had suffered a compression paralysis as a result of the bilateral
ulnar neuropathy, and was later told in layman terms by a nurse
that his damaged hands may have resulted from the "strapping" of
his arms during

the

knee

surgery.

That

was

the

first

time

appellant reasonably could have known that he had sustained an
injury, that it was caused from "strapping" his hands during his
knee surgery, and that

there was a possibility

of negligence.

Prior to July 2, 1987, appellant had relied on appellee Beckfs
statements

that

the

tingling

sensation

in his

fingers

was

a

result of his laying in bed or of his arthritic condition.
Point II
The trial court erred when it found as a matter of law
that

appellant's

Request

for

Prelitigation

Review

against

appellee Hultgren was procedurally deficient because it was not
served within

60 days after

the Notice

of Intent

to Commence

Action as required under the provisions of Section

78-14-12(2)

U.C.A.
Appellant served his Notice of Intent of Commence Action
on

appellee

Hultgren

on

May

12,

1987.

The

Request

for

Pre-litigation Review was served on appellee Hultgren on July 19,
1987, within 60 days of the date appellant filed his Notice of
Intent to Commence Action with the Division of Occupational and
Professional Licensing.
Appellant

claims

that

he

complied

with

the

procedural

requirements Section 78-14-12, U.C.A. 1953 as evidenced
-10-

by the

affidavit of compliance signed by the director of the Division of
Occupational

and

Professional

Licensing.

Further,

appellee

Hultgren had constructive notice prior to that time by reason of
fact

that

Review

appellant

on appellee

had

served

Beck's

the

attorney

Request
who was

for

Prelitigation

also

the

attorney

representing appellee Hultgren.
Point III
The trial court erred when it concluded as a matter of law
that appellant
intimidation

was not operating

or

undue

influence

under any duress, collusion,
by

either

appellee

Beck

or

appellee Holy Cross Hospital when he signed the release because
appellant
them.

had

reasonable

The "reasonable

alternatives

and

elected not

alternative" the trial

court

to take

found was

that "there was no reason why appellant could not have left the
hospital in the company of his mother."
There is sufficient evidence relating to the actions of
appellee Beck and appellee Holy Cross Hospital that the finder of
fact

could

have

concluded

that

the

appellee

Beck

acted

"in

violation of a contractual duty" when he misrepresented that the
"corrective surgery" would correct the nerve damage to his hands,
or that the appellees acted "wrongful in a moral sense" when they
failed to inform appellant

that he had

suffered

paralysis during the surgery and attempted

a compression

to hide the fact by

telling appellant that the tingling sensation in his hands was
either a result of his lying in bed or caused by his arthritic
condition.

Where there is doubt and uncertainty concerning the

question of duress, doubt should have been be resolved

by the

trial court in favor of the appellant.
Further,

there

is

an

issue

of

a material

fact

whether appellant was induced into executing the release
-11-

as

to

under

appellee Beckfs and appellee Holy Cross Hospital's threat to not
perform surgery unless a release was executed.
Such a threat
clearly violates subsection (d) of the Restatement of Contracts
especially when considered with their misrepresentations that the
"corrective surgery" would correct the nerve damage to
appellant!s hands.
Point IV
The trial court erred in summarily denying appellant's
motion to amend his complaint to add a cause of action for fraud.
The Utah Rules of Civil Procedure, and specifically Rule 15(a),
have generally been liberally construed to allow amendments where
no prejudice to a defendant would result. There was no evidence
presented to the trial court that any of the parties would have
been prejudiced by the amendment.
ARGUMENT
POINT I. THE TRIAL COURT ERRED IN FINDING AS A MATTER OF
FACT AND LAW THAT APPELLANT ANDREINI'S CLAIM AGAINST APPELLEE
HULTGREEN WAS BARRED BY THE TWO YEAR STATUTE OF LIMITATIONS
CONTAINED IN SECTION 78-14-4 OF THE UTAH CODE ANNOTATED.
The trial court found as an "undisputed fact" that, "On
May 11, 1987, following the surgical procedure the Plaintiff
became aware that he had sustained an injury to his hands and
arms and felt that the injury had been caused by something that
had gone wrong during the surgical procedure."
Based on the
finding, the trial court concluded as a matter of law that, "The
statute of limitations with respect to Plaintiff's claims against
Dr. Hultgren commenced to run on May 11, 1987 in that he was
aware of his "legal injury" on that date" and that therefore,
-12-

"The Plaintiff's

claim

two-year

of

statute

against

Dr. Hultgren

limitations

contained

is
in

barred
Section

by

the

78-14-4

U.C.A.M
The dates critical to the determination of when appellant
discovered his legal injury which would commence the running of
the two year statute of limitations are:
May 5, 1987

Knee surgery during which appellant sustained
bilateral ulnar neuropathy injury to his hands.

May 11, 1987

Appellant began to notice a tingling sensation
in the fingers of both hands. Subsequently,
appellee Beck told appellant that the tingling
sensation in appellant's fingers was a result of
either lying in bed or his arthritic condition.

May 19, 1987

The discharge summary indicated that appellant
had sustained a bilateral ulnar neuropathy but
not the cause or symptoms.

July 2, 1987

Appellant was informed by Dr. Nord that he had
suffered a compression paralysis. Ogden nurse
told appellant his damaged hands may have resulted
from the "strapping1' of his arms during the knee
surgery.

May 12, 1989

Appellant served notice of intent to commence
action on appellee Hultgren.

July 19, 1989

Appellant served prelitigation review on appellee
Hultgren and filed Notice of Intent to Commence
Action with the Division of Occupational and
Professional Licensing. Attorney Eyre represented
both appellee Hultgren and appellee Beck.

Sept 13, 1989

Appellant filed complaint.

The two year statute of limitation should not begin to run
until July 2, 1987, since that was when appellant was told by Dr.
Nord that he had suffered a compression paralysis in his hands as
a result of the bilateral ulnar neuropathy.

Even then appellant

did not know the cause of his injury until told in layman terms
-13-

by the Ogden nurse that the nerve damage to his hands may have
resulted

from

the

"strapping"

of

his

arms

during

the

knee

surgery.
Section 78-14-4(1) U.C.A. states:
No malpractice action against a health care
provider
may
be
brought
unless
it
is
commenced
within
two
years
after
the
plaintiff or patient discovers, or through
the use of reasonable diligence should have
discovered
the
injury,
whichever
first
occurs, . . . .
The Utah Supreme court in Foil y. Ballinger, 601 P. 2d 144
(Utah

1979) defined

discovery

"discovers

of a legal

injury.

. . the

injury"

The two year

to

mean

limitation

the

period

begins to run when the patient "knew or should have known that he
had

sustained

negligent

an

action."

injury
That

and
is

that

the

the

legal

injury

was

injury.

caused
The

by

"mere

appearance of symptoms will usually be insufficient awareness to
constitute "discovery" where the facts surrounding the symptoms
do not connect the medical treatment and the injury."

Id. @148

Judge Winder in Harget v. Limberg, 598 F. Supp. 152 (Utah
1984) held that in determining when the legal injury occurred the
crucial question was whether the patient was aware of the facts
that would lead a reasonable person to conclude that he may have
a cause of action against the health care provider.

Those facts

include the existence of an injury, its cause and the possibility
of negligence. Id. @155
The trial court's finding that appellant became aware that
he had sustained an injury to his hands and arms on May 11, 1987
following the surgical procedure because he noticed

a tingling

sensation in the fingers of both hands indicates simply that he
noticed

some

discovery.

symptoms

which

are

insufficient

to

constitute

Especially, when appellant asked his doctor, appellee

-14-

Beck, what

was

causing

the

tingling,

and

was

told

that

the

tingling sensation in his fingers was a result of his laying in
bed or his arthritic condition!
In the health care field it is typically the
case that there often is a great disparity in
the knowledge of those who provide health
care services and those who receive these
services
with
respect
to
expected
and
unexpected side effects of a given procedure,
as well as the nature, degree, and extent of
expected after effects. While the recipient
may be aware of a disability or dysfunction,
there may, to the untutored understanding of
the average layman, no apparent connection
the treatment provided by a physician and the
injury suffered.
It would also be imprudent to adopt a rule
that might tempt some health care providers
to fail to advise patients of mistakes that
have been made and even to make efforts to
suppress knowledge of such mistakes in the
hope that the running of the statute of
limitations would make a valid cause of
action nonactionable.
Foil v. Ballinger @
147 & 148
In this case, not only did appellee Beck mislead appellant
as to the cause of the tingling sensation in his hands, appellee
Holy Cross Hospital failed to explain to appellant the symptoms
related to and the cause of the bilateral ulnar neuropathy.

In

other words, appellees intentionally hid the fact that appellant
had

been

problem,

injured

during

the

knee

appellee

Beck's

failure

surgery!
to

To

surgically

compound

the

intervene

and

perform the nerve transposition much earlier than July 9, 1987,
according

to

Dr.

Seyal

M

likely

denied

Mr.

Andreini

a

more

!l

substantial recovery.

The summary judgment entered by the lower court should be
reversed because the facts are not clear enough to give rise to a
conclusion

as a matter of law

that

-15-

the appellant

should

have

known about his legal injuries on May 11, 1987, when he
noticed a tingling sensation in his hands and arms.

first

Appellant

could not reasonably have concluded that he had a cause of action
against appellants Beck and Holy Cross Hospital for an injury to
his hands when the operation involved knee surgery.

The tingling

f

sensation in appellant s fingers first noticed on May 11, 1987,
and the muscle atrophy noticed by appellant after May 19, 1987,
would not have signaled a specific injury, its cause, and

the

possibility of negligence, especially in light of the explanation
of appellee Beck and the silence of appellee Holy Cross Hospital.
In Massey v. Litton, 669 P.2d 248 (Nev. 1983), the Nevada Supreme
Court noted that the degree of diligence required by a patient in
learning

of the negligent

causes

of

his

or

her

condition

is

diminished while the patient is under his physician's care.
The facts in this case are not clear enough for the trial
court to reach the conclusion that as a matter of law appellant
should have known of his legal injuries on May 11, 1987, while he
was still hospitalized and under appellee Beck's care.
too may conflicting material issues of fact
summary

judgment.

There are

to be resolved

In Brower v^ Brown, 744 P.

2d

1337

by

(Utah

1987), the Utah Supreme Court stated:
The existence of a statutory provision for a
separate trial on the issue of the running of
the statute of limitations in malpractice
actions also supports the view that the
determination of when the Plaintiff should
have discovered
the legal
injury
is a
question for the trier of fact.
Utah Code
Ann. 78-12-47 (1987). Id^ @ 1339
The lower court erred when it concluded

as a matter of

fact and law that appellant knew of his legal injury on May 11,
1987.

The determination of when appellant should have discovered

his legal injury is a matter for the trier of fact.
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POINT II. THE TRIAL COURT ERRED IN FINDING AS A MATTER OF
LAW THAT APPELLANT ANDREINI'S REQUEST FOR PRELITIGATION REVIEW
AGAINST APPELLEE HULTGREN WAS PROCEDURALLY DEFICIENT SINCE IT WAS
NOT SERVED WITHIN 60 DAYS AFTER THE NOTICE OF INTENT TO COMMENCE
ACTION UNDER THE PROVISIONS OF SECTION 78-14-12(2) UTAH CODE
ANNOTATED.
The trial court found as a matter of law that appellant's
Request for Prelitigation Review against appellee Hultgren was
procedurally deficient since it was not served within 60 days
after the Notice of Intent to Commence Action "as required" under
the provisions of Section 78-14-12(2) U.C.A.
Appellant's Notice of Intent of Commence Action was served
on appellee Hultgren on May 12, 1987.
The Request for
Pre-litigation Review was served on appellee Hultgren on July 19,
1987, at the time appellant filed his Notice of Intent to
Commence
Action with
the Division
of
Occupational
and
Professional Licensing.
Appellant maintains that Section 78-14-12(2) U.C.A. only
requires that the Request for Prelitigation Review be filed with
the Division of Occupational and Professional Licensing within 60
days after the filing of the Notice of Intent to Commence Action
with copies mailed to all health care providers named in the
notice.
Appellant complied with the procedural requirements
Section 78-14-12, U.C.A. 1953 as evidenced by the affidavit of
compliance signed by the director of the Division of Occupational
and Professional Licensing.
Appellee Hultgren also had prior
constructive notice by reason of fact that appellant had earlier
served appellee Beck with the Request for Prelitigation Review by
serving attorney Eyre, who was also the attorney for appellee
Hultgren.
Appellee Hultgren should be estopped from asserting any
procedural error by the alleged late filing or service of the
-17-

request for prelitigation review because
counsel's request that appellee Hultgrenfs
and apart from that of appellee Holy Cross
Beck. It would be improper for the Court
for accommodating counsel.

it was at appellee?s
case be heard separate
Hospital and appellee
to penalize appellant

POINT III. THE TRIAL COURT ERRED IN FINDING AS A MATTER
OF LAW THAT THE "RELEASE" EXECUTED BY APPELLANT ANDREINI ON JULY
9, 1987, WAS NOT EXECUTED UNDER FRAUD AND DURESS.
The trial court entered the following findings of fact:
1. That on or about May 5, 1987 R.
David Beck, M.D. , an orthopedic surgeon
operated on the right knee of the plaintiff,
In this operation, which was preformed at
Holy Cross Hospital, Dr. Bruce Hultgren acted
as anesthesiologist.
2. In the days following the surgery
on plaintiff?s knee plaintiff noticed a
tingling sensation in his fingers.
3.
Following plaintiff's discharge
from Holy Cross Hospital, the plaintiff was
diagnosed as having a compression paralysis.
4.
That subsequent to Dr. Nordfs
diagnosis, Dr. Beck recommended surgery which
was scheduled for July 9, 1987.
5. That shortly prior to the surgery
the plaintiff was presented with a release by
Clara Bates, an employee of Holy Cross
Hospital.
6. That plaintiff told Clara Bates
that he would not sign the release.
7. That Dr. Beck then spoke with the
plaintiff.
8. At that point in time, there was
no reason why plaintiff could not have left
the hospital in the company of his mother and
Sarah McCarthy who had brought him to the
hospital.
9. That prior to signing the release,
plaintiff discussed the release with his
mother and Sarah McCarthy.
10.
That
plaintiff
signed
the
release, . . . .
-18-

The trial court then entered the following conclusions of
law:
1. That the plaintiff at the time he
signed the Release was not on any medication
nor was he in a life-threatening situation.
2. That valid consideration was given
by Holy Cross Hospital and Dr. Beck for the
release and that this consideration was the
free surgical procedure offered by Dr. Beck
and the free hospital care offered by Holy
Cross
hospital
which
was
accepted
by
plaintiff.
3. That at the time of the signing of
the release the plaintiff was not operating
under any duress, collusion, intimidation or
undue
influence
by either Dr. Beck or
personnel at the Holy Cross Hospital.
4. That the plaintiff at the time of
signing
the
release
had
reasonable
alternatives and elected not to take them.
5. That the release executed by the
plaintiff on July 9, 1987 released any of
plaintiff's claims that he may have then had
or thereafter had against Dr. Beck, the Holy
Cross Hospital and its personnel.
The

trial

completely

court

ignored

execution

of the

in

entering

its

a number of material
release.

findings

facts

First, appellee

of

surrounding

Beck,

fact
the

appellant's

physician, failed to inform appellant that he had suffered nerve
injury

to

during

his

the

hands, the

surgery

on

so
his

called
knee.

"compression
Second,

paralysis11,

appellee

Beck

misinformed appellant that tingling sensation in his hands was
either a result of his lying in bed or caused by his arthritic
condition.
Hospital
symptoms

Third, to compound the deception, appellee Holy Cross

failed
related

to
to

explain
the

to

appellant

"bilateral

ulnar

the

cause

and
ff

neuropathy.

the
All

appellant knew when he left the hospital was that something was
wrong with his hands that his doctor had explained away.
-19-

It took

consultation with another

doctor, Dr.

Nord,

for

appellant

to

learn that his hands had suffered a compression paralysis during
the knee surgery.
layman's

terms

surgery.

And it took a nurse to explain to appellant in

how

he

had

probably

been

injured

during

After finding this out, appellant confronted

the

appellee

Beck, and Beck then recommended the "free" decompression surgery
to

"correct"

continued

the

rapid

ulnar

nerve

deterioration

condition

which

in appellant's

was

causing

hands.

Appellee

Beck told appellant that he would recover 507o within two weeks
and

fully

1007o within

"corrective
Why?

surgery"

a

month.

appellant's

But,
hands

after

the

continued

so
to

called

atrophy.

Because of appellee Beck's failure to surgically intervene

and perform the nerve transposition as soon as it was discovered
while appellant was still in the hospital!
The Court must understand these facts as background while
considering the question of whether there was duress surrounding
the execution of the release.

Appellant was presented with the

release by appellee Holy Cross Hospital after being prepared for
surgery.

There had been no prior discussion at all

release until this time.

about

the

At first, appellant told appellee Holy

Cross Hospital that he would not sign the release.

The hospital

then got appellee Beck who told appellant that unless he signed
the release, appellee Beck would not operate.
Beck

nor

appellee

Holy

Cross

Hospital

Neither appellee

gave

appellant

alternative of paying for the "corrective" surgery.

the

Appellant

signed the release against his will because he was desperately in
need

of

surgery

to

correct

his

getting worse each passing day.

atrophying

hands

which

were

Appellant had also been informed

by appellee Beck that he would have a 1007o recovery.
The trial court concluded that appellant was not operating
under any duress, collusion, intimidation or undue influence by
either appellee

Beck

or

appellee
-20-

Holy

Cross

Hospital

because

appellant at the time of signing the release had reasonable
alternatives and elected not to take them.
The trial court's
n
reasoning was that, there was no reason why appellant could not
have left the hospital in the company of his mother." Appellant
maintains that a reasonable alternative to signing the release
under the circumstances would have been to allow appellant the
option to pay for the "corrective" surgery. (Remember appellant
had already paid appellees for the knee surgery.)
But it is
clear that appellees did not want to give appellant this option
because they wanted to force him into signing the release.
In order to invalidate a contract such as the subject
release, a party must show (1) that the other party committed a
wrongful act (2) which put the initial party in fear (3) such as
to compel him to act against his will. [See: Heglar Ranch, IncA
v. Stilman, 619 P.2d 1390 (Utah 1980) @ 1391] The Utah Supreme
court in Fox v. Piercey, 227 P.2d 763 (Utah 1951) @ 767, defined
"wrongful" and "against his will":
Restatement of Contracts, section 492(G),
indicates that although the threat need not
be criminal, tortious or in violation of a
contractual duty, it must at least be
wrongful in a moral sense.
To constitute legal duress the Defendant must
have acted against his will, and have had no
other viable alternative . . . .
There is sufficient evidence relating to the actions of
appellee Beck and appellee Holy Cross Hospital that the finder of
fact could have concluded that the appellee Beck acted "in
violation of a contractual duty" when he misrepresented that the
"corrective surgery" would correct the nerve damage to his hands,
or that the appellees acted "wrongful[ly] in a moral sense" when
they failed to inform appellant that he had suffered a
compression paralysis during the surgery and attempted to hide
-21-

the fact by telling appellant the tingling sensation in his hands
was

either

arthritic

result

of

condition.

concerning
resolved

a

his

lying

in

bed

Where

there

is

doubt

the question of duress, doubt

in favor of the appellant.

or

caused
and

should

[See:

by

his

uncertainty

have

been

Frisbee v_1_K

be
&_K

Const. Co., 676 P.2d 387 (Utah 1984)]
Under the terms of the release appellant agreed not to sue
in

consideration

for

appellee

Beck

and

appellee

Holy

Cross

Hospital providing "surgery to correct ulnar nerve palsy" at no
cost

to appellant.

Appellant

release under appellee

Becks

belief

get

that

he

would

1

a

was

induced

threat
1007o

into

of "no
recovery

executing

surgery"
based

the

and

on

the

Beck's

representations.
The Restatement of Contracts

2d

176

(1) sets

forth the

kinds of threats that generally constitute duress:
A threat is improper if . . . (d) the threat
is a_breach__of the diot^ of_ g o o d f ai._th a n d
fair
dealing
under
a contract
w.it:h the
recipient.
Appellee Beck's and appellee Holy Cross Hospital's
to not

perform

violates

surgery

subsection

especially

when

misrepresentations

unless
(d)

of

a

release

the

the

executed,

Restatement

considered
that

was

with

surgery

would

of

threat
clearly

Contracts

appellee
correct

Beck's
the

nerve

damage to appellant's hands.
Sections 175 and 176(2) of the Reinstatement

of Contracts

2d also apply directly to appellee's threat of "no surgery" which
was

used

to induce

appellant

into

executing

the

release.

sections read:
If a party's manifestation of assent
is
induced by an improper threat by the other
party that leaves the victim no reasonable
alternative, the contract is voidable by the
victim "["emphasis added] Id. 175
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The

A threat is improper if the resulting
exchange is not on fair terms, and (a) the
threatened act would harm the recipient and
would not significantly benefit the party
making the threat, (b) the effectiveness of
the threat in inducing the manifestation or
assent is significantly increased by prior
unfair dealing by the party making the
threat, or
(c) what is threatened is
otherwise a use of power for illegitimate
ends. Id^ 176(2)
The trial court oversimplified the issue of whether the
release was executed under duress. The trial court determined
that duress was not involved because the appellant had a
reasonable alternative to executing the release because he could
leave without the "corrective surgery.ff The trial court failed
to consider whether the actions and representations of appellee
Beck were a breach of good faith or otherwise improper.
The
trial court either overlooked this evidence or it weighed the
evidence and assessed the credibility of the conflicting
affidavit and deposition testimony in arriving at its findings.
Such considerations are improper in ruling on a motion for
summary judgment.
[ See : Mountain States Tel. & Tel. Co^ yA
Atkin, Wright & Miles, Chartered, 681 P. 2d 1285 (Utah 1984)
Whether or not "leaving the hospital" was a reasonable
alternative to not having surgery considered with the urgency to
surgically correct appellant's nerve damage to his hands is a
genuine issue of material fact which should have been determined
at trial not by summary judgment. The urgency was graphically
evidenced by the fact that the "corrective surgery" didn't work
because appellee Beck failed to perform it timely when the
symptoms occurred in the hospital.
POINT IV.
THE TRIAL COURT ERRED IN SUMMARILY DENYING
APPELLANT ANDREINI'S MOTION TO AMEND HIS COMPLAINT TO ADD A CAUSE
-23-

OF ACTION FOR FRAUD.
The trial court erred when it refused to allow appellant
to amend his complaint to include a cause of action

for fraud

based on the actions of appellees Beck and Holy Cross Hospital.
The Utah Rules of Civil Procedure, and specifically Rule

15(a),

have generally been liberally construed to allow amendments where
no

prejudice

Appleby,

660

amendment
further

to

a defendant

P.

2d

245

of pleading

the

interests

(Utah

is to
of

would

result.

1983)]

be

The

liberally

justice.

[See:

Gi.rard

rule

permitting

construed

There

was

v.

so

no

as

to

responsive

pleadings filed in opposition to appellants motion to amend and
no

evidence

presented

that

the

appellees

would

have

been

prejudiced by allowing the amendment to appellant's complaint.
In the Bekins Bar V Ranch v. Huth, 664 P. 2d 455 (Utah
1983), the court allowed

an amendment

to a pleading

during a

trial stating:
One of the primary considerations that the
trial
judge must
take
into account
in
determining whether leave should be granted
to amend pleadings is whether the opposing
side would be put to an unavoidable prejudice
by having an issue adjudicated for which he
had not had time to prepare.
Using
evidence

the

that

standard

in

the

Bekings

case

the appellees would have been

there

was

prejudiced.

no
The

trial court should have allowed the amendment especially in light
of the failure
inform

of appellees

appellant

that

he

Beck

had

and

been

Holy

injured

Cross

Hospital

during

the

to

knee

surgery, and the misrepresentations of appellee Beck concerning
the ability of the "corrective" surgery to repair the damage to
appellantf s hands.
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CONCLUSION
Summary judgment is proper only if the pleadings, depositions and
affidavits show that there is no genuine issue of material fact
and that the moving party is entitled to judgment as a matter of
law.

The

doubt

concerning

appellant's

uncertainty relating to whether

appellant

legal

injury

executed

and

the

the release

under duress should be resolved in favor of the appellant.

The

trial court erred when it considered factual issues and resolved
those issues in it findings of fact and conclusions of law.
The trial court should be reversed and matter remanded for
trial.
/

o

RESPECTFULLY SUBMITTED this 2^ ciay of August, 1991.

MATPBILJANI

Attorney
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for/AofSellant
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Salt Lake City, Utah 84111
PHILIP R. FISHLER, Esq.
Sixth Floor Boston Bldg.
#9 Exchange Place
Salt Lake City, Utah 84111
DAVID W. SLAGLE, Esq.
10 Exchange Place
Eleventh Floor
P. 0. Box 45000
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J. ANTHONY EYRE - No. 1022
HEINZ J. MAHLER - No. 3832
KIPP AND CHRISTIAN, P.C.
Attorneys for defendant
Bruce Hultgren, M.D.
City Centre I, Suite 330
175 East 400 South
Salt Lake City, Utah 84111-2314
(801) 521-3773

OinrtytthMh

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

EUGENE R. ANDREINI,
FINDINGS OF UNDISPUTED
FACTS CONCLUSIONS OF LAW AND
SUMMARY JUDGMENT IN FAVOR
OF BRUCE HULTGREN, M.D.

Plaintiff,
vs.
BRUCE HULTGREN, M.D., R.
DAVID BECK, M.D., and HOLY
CROSS HOSPITAL, a Utah
corporation,

Civil No.

890905577PI

Judge Pat B. Brian
Defendants.
The Motion

for Summary

Judgment

of Defendant Bruce

Hultgren, M.D. has been considered by the Court; based upon the
record of the case, the Court now adopts the following Findings of
Undisputed Facts:

FINDINGS OF UNDISPUTED FACTS
1.

On May 5, 1987, Plaintiff had a surgical procedure

performed

for

a total right knee replacement

at Holy Cross

Hospital.

The surgery was performed by R. David Beck, M.D., and

Bruce Hultgren, M.D. (Dr. Hultgren) was the anesthesiologist.

1

2. On May 11, 1987, following the surgical procedure the
Plaintiff became aware that he had sustained an injury to his hands
and arms and felt that the injury had been caused by something that
had gone wrong during the surgical procedure.
3.

On May 12, 1989, Plaintiff served his Notice of

Intent to Commence Action on Dr. Hultgren.
4.

On July 19, 1989, Plaintiff filed and served a

Request for Prelitigation Review on Dr. Hultgren.
From the foregoing Findings of Undisputed Facts, the
Court now draws the following Conclusions of Law:
CONCLUSIONS OF LAW
1.

The

statute

of

limitations

with

respect

to

Plaintiff's claim against Dr. Hultgren commenced to run on May 11,
1987 in that he was aware of his "legal injury" on that date.
2. The Plaintiff's claim against Dr. Hultgren is barred
by the two-year statute of limitations contained in Section 78-144, U.C.A.
3.

The Plaintiff's Request for Prelitigation Review

against Dr. Hultgren is procedurally deficient in that it was not
served within 60 days after the Notice of Intent to Commence Action
as required by the provisions of Section 78-14-12(2), U.C.A.
Based upon the foregoing Findings of Undisputed Facts and
Conclusions of Law, the Court now enters the following Summary Judgment:
2

SUMMARY JUDGMENT
The Complaint of the Plaintiff Eugene R. Andreini against
the Defendant Bruce Hultgren, M.D

DATED this 0 / O

day of

issed with prejudice.
1991.
COURT:

PAT B. BRIAN
District Court Judge

iV

'CJ'

3

CERTIFICATE OF

mihim

MAILED, postage prepaid, this

f

^f

day of January, 1991,

a true and correct copy of the foregoing Findings of Undisputed
Facts, Conclusions of Law and Summary Judgment in Favor of Bruce
Hultgren, M.D., to the following:
Matt Biljanic
Attorney for Plaintiff
7355 South Ninth East
Midvale, Utah 84047
Philip R. Fishier
STRONG & HANNI
Attorney for R. David Beck, M.D.
Sixth Floor Boston Building
Salt Lake City, Utah 84111
David W. Slagle
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant
Holy Cross Hospital
10 Exchange Place, #1100
P.O. Box 45000
Salt Lake City, Utah 84145

AJLS.,7S> (

/J9a/X.i

C • \y :• '-
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M R 0 *» TO

Philip R. Fishier, #1083
STRONG & HANNI
Attorneys for Defendant
Sixth Floor Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 532-7080
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
EUGENE R. ANDREINI,

i
)

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND SUMMARY JUDGMENT

1

Civil No. 890905577PI

Plaintiff,
vs.

BRUCE HULTGREN, M.D., R. DAVID!
BECK, M.D., and HOLY CROSS
]
HOSPITAL, a Utah corporation, i
Defendants.

Judge Pat B. Brian

]

The motion of the defendants, R. David Beck, M.D. and Holy
Cross Hospital, came on regularly for hearing before the Honorable
Pat B. Brian, District Judge, on the 1st day of February, 1991 with
Matt Biljanic appearing on behalf of the plaintiff, Philip R.
Fishier appearing on behalf of R. David Beck, M.D., David W. Slagle
appearing on behalf of Holy Cross Hospital and J. Anthony Eyre
appearing on behalf of Bruce Hultgren, M.D.

The Court having

considered the memoranda on file herein together with the exhibits
as well as argument of counsel and being fully advised in the
premises now makes the following:
FINDINGS OF UNDISPUTED FACTS
1.

That on or about May 5, 1987 R. David Beck, M.D., an

s

orthopedic surgeon operated on the right knee of the plaintiff. In
this operation, which was performed at Holy Cross Hospital, Dr.
Bruce Hultgren acted as anesthesiologist.
2.

In the days following the surgery on plaintiff's knee

plaintiff noticed a tingling sensation in his fingers.
3. Following plaintiff's discharge from Holy Cross Hospital,
the plaintiff was diagnosed as having a compression paralysis.
4.

That

subsequent

to Dr. Nord's

diagnosis, Dr. Beck

recommended surgery which was scheduled for July 9, 1987.
5.

That shortly prior to the surgery the plaintiff was

presented with a release by Clara Bates, an employee of Holy Cross
Hospital.
6. That plaintiff told Clara Bates that he would not sign the
release.
7.

That Dr. Beck then spoke with the plaintiff.

8.

At that point in time, there was no reason why plaintiff

could not have left the hospital in the company of his mother and
Sarah McCarthy who had brought him to the hospital.
9. That prior to signing the release plaintiff discussed the
release with his mother and Sarah McCarthy.
10. That plaintiff signed the release, the language of which
is as follows:
"I, EUGENE R. ANDREINI, will receive surgery
to correct ulnar nerve palsy at approximately
10:00 a.m., July 9, 1987, with Holy Cross
Hospital of Salt Lake City, Utah and David
Beck, M.D., bearing all costs for this
procedure as payment of service.
I recognize this arrangement, made to me, as
-2-

6

total compensation for the alleged accidental
incident occurring during total knee joint
replacement on May 5, 1987, does not constitute an acknowledgement of responsibility by
Holy Cross Hospital of Salt Lake City for said
accidental incident, and do hereby release,
acquit, and forswear any claim, by me or on my
behalf, against Holy Cross Hospital of Salt
Lake City, and David Beck, M.D. for liability
and damages which have occurred or may occur
arising from said accidental incident."
CONCLUSIONS OF LAW
1.

That the plaintiff at the time he signed the Release was

not on any medication nor was he in a life-threatening situation.
2.

That valid consideration was given by Holy Cross Hospital

and Dr. Beck for the release and that this consideration was the
free surgical procedure offered by Dr. Beck and the free hospital
care offered by Holy Cross Hospital which was accepted by plaintiff.
3.

That at the time of the signing of the release the

plaintiff

was

not

operating

under

any

duress,

collusion,

intimidation or undue influence by either Dr. Beck or personnel at
the Holy Cross Hospital.
4. That the plaintiff at the time of signing the release had
reasonable alternatives and elected not to take them.
5. That the release executed by the plaintiff on July 9, 1987
released any of plaintiff's claims that he may have then had or
thereafter had against Dr. Beck, the Holy Cross Hospital and its
personnel.
SUMMARY JUDGMENT
NOW, THEREFORE, the Court having entered its Findings of
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Facts, Conclusions of Law and it appearing to the Court that there
is no genuine issue as to any material fact,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Motions

for Summary Judgment of defendants Holy Cross Hospital and R. David
Beck, M.D. be and the same are hereby granted and plaintiff's
complaint as to these defendants is dismissed with prejudice.
DATED this *-T

day of February, 1991.
BY THE COUI

The Honorable Pa*-B-r-Brian

CERTIFICATION OF MAILING
I hereby certify that on this

/l^aay of February. 1991* a

true and correct copy of the foregoing document was mffilca, puaLagb
B£ftpaid to:—
Matt Biljanic
Attorney at Law
7355 South Ninth East
Midvale, Utah 84047
David W. Slagle
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145

J. Anthony Eyre
KIPP AND CHRISTIAN
City Centre I, #330
175 East Fourth South
Salt Lake City, UT 84111

i^Uu^

302785
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Philip R. Fishier, #1083
STRONG & HANNI
Attorneys for Defendant
Sixth Floor Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 532-7080

CVNT
Deputy CtOffc

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
EUGENE R. ANDREINI,

1

ORDER

1

Civil No. 890905577PI

Plaintiff,

vs.

BRUCE HULTGREN, M.D., R. DAVID!
BECK, M.D., and HOLY CROSS
]
HOSPITAL, a Utah corporation, i

Judge Pat B. Brian

Defendants.
The motion of the plaintiff for leave to file an amended
complaint came on regular for hearing on the 1st day of February,
1991 before the Honorable Pat B. Brian, District Judge with Matt
Biljanic appearing on behalf of the plaintiff, Philip R. Fishier
appearing on behalf of defendant R. David Beck, M.D., David W.
Slagle appearing on behalf of defendant Holy Cross Hospital and J.
Anthony Eyre appearing on behalf of defendant Hultgren and the
Court having heard argument of counsel and good cause appearing,
more particularly, the Court having granted Summary Judgment in
favor of all defendants,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
that plaintiff's Motion for Leave to File An Amended Complaint be

10

and the same is hereby denied,
DATED this M^ day of February, 1991.
By the Court

Th6 Honorable Pat
Approved as^to Form:
i

0

CERTIFICATION OF MALLING
MALI
I hereby certify that on this / f day of February, 1991, a
true and correct copy of the foregoing document was mailed, postage
prepaid to:
Matt Biljanic
Attorney at Law
7355 South Ninth East
Midvale, Utah 84047
David W. Slagle
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
J. Anthony Eyre
KIPP AND CHRISTIAN
City Centre I, #330
175 East Fourth South
Salt Lake City, UT 84111

302787

-2-

1

Q.

And what was her date of birth?

2

A.

She just had it here —

3

think.

4

know.

it was August 15th, I

And I'm trying to think of the year.

I don't

'61 or '62.

5

Q.

Are these the only three children you've had?

6

A.

Yes.

7

Q.

And when was your second marriage?

8

A.

From '68 until '86 or seven.

9

Q.

And what was your wife's name?

10

A.

Peggy.

11

Q.

And that marriage ended in divorce?

12

A.

Yes.

13

Q.

Was that handled here in Salt Lake County?

14

A.

Yes.

15

Q.

And were there any children born of that

16

marriage?

n

A.

No.

18

Q.

Where's your ex-wife now?

19

A.

Salt Lake.

20

Q.

You don't know her address?

21

A.

No.

22

Q.

At this address of 409 East 4800 South, do you

23

live alone?

24

A.

Yes.

25

Q.

Are you employed?

1

knees and hips, is kind of weak or deteriorating, or

2

something.

3

injuries or whatever.

4

those —

5

sometime.

6

I don't know.

You know, it's maybe from the

So I may have to have —

are

the sockets that the balls fit in replaced

Q.

Are you seeing an orthopedic surgeon for that

7 I problem?
8

9

A.

Not for the hips.

I just had another knee

replacement.

10

Q.

Who did that?

11 I

A.

Dr. Harold Dunn.

12

Q.

When was that done?

13

A.

March of '90.

14

Q.

At the University?

15

A.

Yes.

16

Q.

Have you had any other operations, other than

17

the ones performed by Dr. Beck, which you have not told

18

me about?

19

A.

No.

I think I had three previous knee

20

operations and I'm sure it was Pemberton, Gonzales and

21

Denman; and Dr. Beck did my knee and two hips.

22

Q.

Dr. Dunn has done another knee?

23

A.

Dr. Beck did one knee.

24
25

That's the one when my

hands got messed up.
Q.

And Dr. Dunn did the other knee?

A.

Yes.

Q.

Did you mention this

A.

Wei I , l mentioned

;

anyone?
a i 111 1 '
" •.i i 11 I

I mentioned if to the nurse.

I

But it never got in t h e

Q.

W h o w a s t h e nurse?

A.

I don't have any idea

She just w a s asking the
vou

feel

J

or "Did you notice anything

she didn't think

whatever. But

^ras important about as much as

probabi
Q.

And about when w a s it that you mentioned this *•->

A.

It w * e probably the first:

mean, it wasn'

wasn't really

second

like I said,
time.

much pain

my leg and stuff

I had so

*as preoccupied with

that.
Q^

We

^,a2jc a b o u L what

postoperative day and

'

'ill I I In i" I i t ' l l

» first postoperative d a y would

WXL.II

m e when I say what t h e first

postoperative day is?
A.

Sure.

Q.

to t h e

first postoperative day?
38

m i i P M n rnn

rxi? RPR CM

1
2
3
4 I

from laying in bed.
Q.

Did he ever venture any other opinion as to what

the cause of this tingling was?
A.

Well, yeah.

He didn't want to like incriminate

5

himself to anything.

6

it could have been going to happen anyway, it could have

7

been my body structure, it could have been —

8

come up with a lot of things that it could be —

9

anything and everything except maybe somebody's fault.

10
11

Q.

It's like it could be hereditary,

I mean, he
be

Did you ever tell him what you thought the

problem was or what caused the problem?

12

A.

I didn't, po.^ f

13

Q.

Did you ever indicate to him that you thought it

14
15

might be as a result of the surgery?
A.

Oh, he knew that that was how I felt.

I mean, I

16

went in and everything was okay and my hands worked, and

17

I come out and they were bad.

18

don't know what it was, but obviously something went

19

wrong.

20

probably —

21

the same time.

So, I mean, it was —

I

We even discussed the fact that it was
that it was so coincidental that both arms at

22

Q.

Are the symptoms in both arms the same?

23

A.

Yup.

24

Q*

Do you notice the symptoms in both arms at the

25

same time?
44

A.

Yes,

Q.

I

what

had happened?
A.
Q.

What did Nord say?

A.

He said they were

compression
nerves were not

anatomically severed,
Q.

electrically severed.

Did he venture an opinion as to

occurred?
A.

No.

He just gave hin

in the tests

opinion as to what 1 le
s

And t l v

* * honey, too.

1 u l IIin1 l.iwi.1 111 I ! mi

Q.

findings were reported to Dr. Beck .'
A.

1 IIP inpnrL directly to Dr.

Beck.
Q.

DM

A.

V

yM-ii r.vr.i discuss the report with Dr. Beck?
j ,i ii-1 t I

" M

should do the surgery

"i" !•'
called "relief 11

"I

elease" the ulnar nerve, m

something like that.

He told me that he wanted
In

c

colleagues, he said.
d d he ever tell you what

conferred with his colleagues?

round

i

A.

Yes.

2

Q.

Are those yes's?

3

A.

Yes.

4

Q.

And that you had told Dr. West about it before

5
6 I

Yes.

Excuse me.

you saw Dr. Beck after the surgery; is that true?
A.

I am sure that Dr. West is the one that I seen

7

first.

Seemed like he had to do all of the dirty work.

8

Q.

Were you also —

at the time Dr. Beck gave you

9

the elbow pads, also getting some atrophy?

10

muscles were starting to waste?

11

set in yet?

12

A.

No.

That is, your

Or had that started to

The hands for the first week or so, I

13

couldn't tell by the time I was discharged —

14

think was —

15

They had to knock me out again or manipulate the knee so

16

it was kind of an extended thing.

17

was really starting to notice it.

which I

I think I was in there for 13 days or 14.

By the time I left,

18

Q.

Notice the atrophy?

19

A.

Yeah.

20

Q.

I think you said that when —

whatever it was —

21

you saw Dr. West, and you thought it was maybe the 6th or

22

the 7th, that you were starting to have the drawing up of

23

the little fingers starting to curl up on you?

24

A.

Yeah.

25

Q.

And you also said that at one time when you

,„ „ ajcwBwm II

li I

torney for Plaintiff
7355 South 9th East
Midvale, Utah 84047
Phone: 255-3576
IN THE

In .

THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE : F UTAH

EUGENF

ANDREINI,
Plaintiff,

AFFIDAVIT OF
EUGENE R. ANDRKINI

vs.
BRUCE HULTGREN, M.D., R. DAVID
BECK, M.D., and HOLY CROSS
HOSPITAL, a Utah corporation,

Judge v >s

• Brian

Defendant -STATE OF UTAH

Eugene H

Andreini, being first duly sworn deposes

Affiant I s the Plaintiff in the above-entitled
matter.

first time, without having any prior discussion relative
thereto

;ffiant '-*-** * resented with the ' i n I IM SH" iipf>r?pfl

affiant and Dr. David R. Beck had one

f-lTPtelephone conversation during tne perioa uuiy bt:n
through the 8th, 1987, and again briefly the morning just
before surgery July 9, 1987. The release was not discussed,
prior to July 9, 1987, however there was discussion about
how the affiant would pay his bill.

(both Dr. Beck's and

the hospital bill)
4.

That Dr. David R. Beck during the first

telephone call the week of the 9th of July, 1987, told
affiant that recovery he had seen in other people with
similar injuries was about 50% within a week^or so, and the
other 50% about 2 months and affiant assumed his recovery
would be complete based upon that statement.
5.

The morning of the 9th of July, 1987 just

prior to surgery when I refused to sign the "release", Dr.
Beck was on the telephone and I spoke to him.

He informed

me that I had to sign the release or no surgery would be
performed.

I was concerned that no other doctor would touch

my case and my fingers were getting progressively worse.

It

had been approximately two (2) months since my knee surgery
and my condition seemed to get worse each day.

(a copy of

the release is attached hereto and by reference incorporated
herein).
6.

Affiant had placed enormous trust in Dr. David

o

MM^lliU!^^

trust was violated wnen tne

"release" was presented to affiant just prior to surgery
without any previous knowledge thereof.

The actions of Dr.

Beck and Holy Cross Hospital in presenting the release to me
for the first time just prior to surgery demonstrates their
priorities.

They were obviously more concerned about their

liability exposure than my personal health.

My emotional

reaction to receiving the release and the extreme increase
in my blood pressure prior to surgery clearly demonstrate
the impact of their actions on my well-being. The anxiety
and extreme emotional distress I experienced on that
occasion were clearly the result of Dr. Beck's and Holy
Cross Hospital's breach of their fiduciary duties to me as a
patient.
7.

That affiant complained about his hands either

the first or second day after the surgery of May 5, 1987, in
the presence of my Mother, Dr. Nichols and Sarah McCarthy.
I don't have specific recollection of telling any one
particular nurse.

I did however tell Dr. David R. Beck

about it prior to the day he jardered elbow pads.

That

affiant felt something/had gone wrong during surgery May 5,
1987 through the period of~his confinement May 19, 1987, but
had no knowledge of the cause.

That Dr. Beck, Dr. Hultgren,

and Dr. Nord^neverbid inform affiant of the actual cause of
his injuries.

That affiant was first made aware of the

potential cause by a nurse from Ogden approximately one week
prior to his operation, July 9, 1987, and she indicated it
may have been due to the strapping of my arms during
surgery.

DATED this / 54L
% a y of

fiJjJhlL

,1990.

'EUGENE R. ANDREINI

:ti

SUBSCRIBED AND SWORN to before me this/5 fc\
day of

JJ.f^O

,1990.

NOTARY PUBLIC
My Commission Expires:

Residing at:

01

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct
copy of the foregoing Affidavit of Eugene R. Andreini to
J. Anthony Eyre, Attorney for Dr. Hultgren, City Centre I,
#330, 175 East Fourth South, Salt Lake City, Utah
84111 and Philip R. Fishier, Attorney for Dr. R. David Beck,
Sixth Floor Boston Building, #9 Exchange Place, Salt Lake
City, Utah 84111 and David W. Slagle, Attorney for Holy
Cross Hospital, 10 Exchange Place, Eleventh Floor, Post
Office Box 45000, Salt Lake City, Utah 84145, postage
prepaid, this /t> * day of

(^yd/pfl^

#1990-

feELBASE^OF^ALL

CLAIMS

1, EUGENE It.(ANDREINI, will reeeive surgery to correct ulnar nerv
palsy at approximately 10:00 a.m., July 9, 1987, with Holy Cross Hospi
of Salt Lake City] Utah and David Beck, M . D . , bearing all costs for th
procedure as payment of services.
I recognize this arrangement, made to me, as total compensation f<
the alleged accidental incident occurring during total knee joint
replacement on May 5, 1987, does not constitute an acknowledgment of
responsibility by Holy Cross Hospital of Salt Lake City for said
accidental incident, and do hereby release, acquit, and forswear any
claim, by me or on my behalf, against Holy Cross Hospital of Salt Lake
City, and David Beck, M . D . for liability and damages which have occurrr
or may occur arising from said accidental incident.

ignature:

& L ,
((
(f^jSL.\^ •
EUGiJWE ^t• VINDREiNI

•t.:

7-?~ft7

Witness

Date:

7-^-^7

Cxr?>Wrv

J&>UUJL^

(30x0 i

i' i

MATT BILJANIC A0323
Attorney for Plaintiff
7355 South 9th East
Midvale, Utah 84047
Phone: 255-3576
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

EUGENE R. ANDREINI,
Plaintiff,

:

AFFIDAVIT OF
MASUD SEYAL M.D. AND
: PH.D.

BRUCE HULTGREN, M.D., R. DAVID
BECK, M.D., and HOLY CROSS
HOSPITAL, a Utah corporation,

:

Civil No. 890905577PI

:

Judge Pat B. Brian

vs.

Defendants.
STATE OF UTAH
County of Salt Lake

)
: ss.
)

Masud Seyal, M.D. and Ph.D. being first duly sworn
deposes and says as follows:
1.

Affiant by reference incorporates the

curriculum vitae attached hereto as though fully set forth
herein.
2.

Affiant has examined the medical records of

Eugene R. Andreini concerning his surgery of May 5, 1987 and
the ensuing hospital stay at Holy Cross Hospital, including
doctorfs records, therapy records, nurses notes, surgical

24

notes and other information including the report of Dr.
Nathaniel M. Nord, a neurologist.
3.

Prior to May 5, 1987, there is nothing in the

history of Eugene R. Andreini to indicate a neurological
deficit.
4.

Wich a reasonable degree of medical certainty,

based upon my review of Mr. Andreini's medical records and
my education, experience and training, Mr. Andreini suffered
a bilateral ulnar neuropathy during the surgery of May 5,
1987.
5.

During Mr. Andreinifs surgery of May 5, 1987,

he was anesthetized and could not have contributed to his
injuries.

During this surgery he was under the control of

the surgical team, including Dr. R. David Beck, Dr. Bruce
Hultgren and the nurse assistants.
6.

A bilateral ulnar neuropathy would not

ordinarily occur during a total knee replacement absent
negligence on the part of the surgical team failing to
properly monitor ^nd place the arms of the patient.
7.

After the onset of Andreinifs bilateral ulnar

neuropathy, as diagnosed by Dr. R. David Beck, prompt
surgical intervention was the recommended procedure.

Dr.

Beck's delay in performing the nerve transposition on July

c

9, 1987, likely denied Mr. Andreini a mote substantial
recovery.
8.

Affiant is personally aware of the standard of

care and skill exercised by operating room personnel with
respect to positioning of the arm to prevent compression of
^

Lhe ulnar

rierve_during
DATED t h i s

surgery

Vday of

P c t o U

,1990.

MASUD SEY Li M.D. and P H . i .
nW
SUBSCRIBED AND SWORN t o b e f o r e me t h i s J ' ~ d a y o f
<-

--. ">
i o /S C7

,1990.

OFFICIAL SEAL K

GUYN.PETTEWAY
£*£*W7
QSg^

h

NCTAKYPUBUC-CAUFORNVl k

SAOWMCNTO COUNTY

%Comm ExprtsStpLlB, 1W«P

My Commission Expires:

NOTARY TUBLIC

/?

Residing at:
^J( 0 ^ / 0

^

-)<fe ,(*~r C^Tc:

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct
copy of the foregoing Affidavit of Masud Seyal, M.D. and
Ph.D. to J. Anthony Eyre, Attorney for Dr. Hultgren, City
Centre I, #330, 175 East Fourth South, Salt Lake City, Utah

84111 and Philip R* Fishier, Attorney for Dr. R. David Beck,
Sixth Floor Boston Building, #9 Exchange Place, Salt Lake
City, Utah 84111 and David W. Slagle, Attorney for Holy
Cross Hospital, 10 Exchange Place, Eleventh Floor, Post
Office Box 45000, Salt Lake City, Utah 84145, postage

prepaid, t h i s

/te

day of

O'JiCi)

1965 - 1970

University of tne punjao
Lahore, Pakistan
M.B. (M.D.)f B.S.

1971 - 1972

Monmouth Medical Center
Monmouth, New Jersey
Internship

1972 - 1976

University of California, Berkeley
Berkeley, California
Ph.D. (Physiology)

1976 - 1979

University of Kansas
Kansas City, Kansas
Residency (Neurology)

1979 - 1980

National Institute of Neurologic
and Communicative Diseases and Stroke
Bethesda, Maryland
Clinical Associate

1980 - 1982

College of Physicians and Surgeons
Columbia University
New York, New York
Fellow in Clinical Neurophysiology

LICENSURE AND CERTIFICATION:
California
American Board of Psychiatry and Neurology
American Board of Qualification
in Electroencephalography
PROFESSIONAL MEMBERSHIPS:
American Academy of Neurology - Fellow
American EEG Society - Fellow
Society for Neuroscience
ACADEMIC APPOINTMENTS:
1989 -

Associate Professor
Department of Neurology
University of California, Davis
Davis, California

tuurut* mmwAMt^JLiPjL+AMM&JMt
ACADEMIC POSITIONS: (continued)

1982 - 1989

Assistant Professor
Department of Neurology
University of California, Davis
Davis, California

HONORS:
1983 -

Examiner
American Board of Clinical Neurophysiology

PUBLICATIONS:
Seyal, M: A neuropharmacological study of evoked potentials j
the olfactory bulb.
Ph.D. Thesis, University of California
Berkeley, 1976.
Seyal, M, Ziegler, DK and Couch, JR:
syndrome following influenza vaccine.
1978.

Recurrent Guillai-Barr
Neurology, 28:725-726

Seyal, M, Sato, S, White, BG and Porter, RJ:
Visual evoke
potentials and eye dominance.
Electroencephalography air
Clinical Neurophysiology, 52:424-428, 1981.
Seyal, M and Pedley, T:
Sensory evoked responses in the adul^
onset spastic paraparesis. New York State Journal of Medicine
84(2):68-71, 1984.
Seyal, M, Emerson, RG and Pedley, TA:
Spinal and early scall
recorded components of the somatosensory evoked potential
following
simulation
of
the
posterior
tibial
nerve.
Electroencephalography and Clinical Neurophysiology, 55:320-330,
1983.
Emerson, RG, Seyal, M and Pedley, TA:
Somatosensory evoked
potentials following median nerve stimulation. 1. The cervical
components. Brain, 107:169-182, 1984.
Seyal, M and Gabor, AJ: The human posterior tibial somatosensory
evoked potential: synapse dependent and synapse independent
spinal components.
Electroencephalography
and
Clinical
Neurophysiology, 62:323-331, 1985.
Gabor, AJ and Seyal, M:
Effect of sleep on the electrographic
manifestations of epilepsy. Journal of Clinical Neurophysiology,
3(l):23-38, 1986.

KM- /

PUBLICATIONSr (continued)

Seyal, M, Orstadt, JL, Kraft, LW and Gabor, AJ:
Effect of
movements in human spinal and subcortical somatosensory evoked
potentials* Neurology, 37(4):650-655, 1987.
Seyal, M, Kraft, LW and Gabor, AJ: A cervical synapse dependent
somatosensory evoked potential following posterior tibial nerve
stimulation. Neurology, 37(8):1417-1421, 1987.
Seyal, M and Gabor, AJ: Generators of human spinal somatosensory
evoked potentials.
Journal of Clinical Neurophysiology,
4(2):177-187, 1987.
Seyal, M, Palma, GA, Sandhu, LS, Mack, YP and Hannam, JM: Spinal
somatosensory evoked potentials following segmental sensory
stimulation.
A direct measure of dorsal root function.
Electroenceph. and Clinical Neurophysiology, 69:390-393, 1988.
Seyal, M:
The human spinal somatosensory evoked potentials.
Progress in Clinical Neuroscience, 2:87-96, 1988.
Gorin, F, Kendall, D and Seyal, *M:
Dorsal radiculopathy
resulting from podophyllin toxicity. Neurology, 39:607-608,
1989.
Seyal, M and Gabor, AJ: The origins of lumbosacral spinal evoked
potentials. Journal of Neurology, Neurosurgery and Psychiatry,
51(12), 1600, 1989.
Seyal, M, Sandhu, LS and Mack, YP:
Spinal segmental
somatosensory evoked potentials in lumbosacral radiculopathies.
Neurology, 39(6):801-805, 1989.
Seyal, M and Browne, JK:
Short latency somatosensory evoked
potentials following mechanical taps to the face.
Scalp
recordings with a noncephalic reference. Electroenceph and
Clinical Neurophysiology (in press).
Abstracts:
Seyal, M, Emerson, RG and Pedley, TA: Spinal and early scalprecorded components of the somatosensory evoked potential
following
stimulation
of the posterior
tibial
nerve.
Electroencephalography and Clinical Neurophysiology, 56:34P,
1983.
Emerson, RG, Seyal, M and Pedley, TA:
Median somatosensory
evoked potentials: The spinal components. Electroencephalography
and Clinical Neurophysiology, 56:33P, 1983.

nsiSC'j

iVBjSScCATXONS nf(con t inued)
S e y a l , M:
The s p i n a l components of t h e s o m a t o s e n s o r y evoked
potential
t o s t i m u l a t i o n of t h e p o s t e r i o r t i b i a l
nerve.
E l e c t r o e n c e p h a l o g r a p h y and C l i n i c a l N e u r o p h y s i o l o g y , 6 1 : 1 8 P ,
1985.

Seyal, M, Orstadt, JL and Kraft, LW: Effect of movement on the
human spinal and subcortical somatosensory evoked potentials.
Electroencephalography and Clinical Neurophysiology, 64:33P,
1986.
Seyal, M and Kraft, LW: Synapse-dependent somatosensory evoked
potential (SEP) to posterior tibial nerve (PTN) stimulation
accorded from the cervical spine. Neurology, 36(4), Supp 1, 82,
1986.
Seyal, M, Palma, GA, Sandhu, LS and Hannam, JM:
Spinal evoked
potentials following segmental sensory leg stimulation: A direct
measure of dorsal root function. Annals of Neurology, 22(1):149,
1987.
Seyal, M, Sandhu, LS and Mack, YP:
Spinal segmental
somatosensory evoked potentials in lumbosacral radiculopathies.
Electroenceph. and Clinical Neurophysiology, 72:96P, 1989.
Seyal, M and Browne, JK: Scalp topography of trigeminal evoked
potentials. Noncephalic referential recordings following facial
taps. Electroenceph. and Clinical Neurophysiology, 72:97P, 1989.
Dook Review:
Seyal, M: Evoked potential-neurophysiological and clinical
aspects.
C. Morocutti and PA Rizzo (eds.), 1985, In:
Electroencephalography and Clinical Neurophysiology, 65:320,
1986.

0(u^:)

"l60^C^t^9!^S , Suth^P.o; Box 4b802
Salt Lake City, Utah 04145
Telephone: (0O1) 530-6678
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING
STATE OF UTAH

EUGENt R. ANDRE1NI

Case No. PR-89-07-020
Petitioner,

- v s-

AFFIDAVIT OF
COMPLIANCE

BRUCE L. HUL1GREN, M.D.
Respondent,

1, David t. Robinson, Director, Division of Occupational & Professional
Licensing, Department of Commerce, hereby certify that all requirements
set forth in §78-14-12, Utah Code Ann., 1953 as amended, have been
satisfied regarding prelitigation review of the above-entitled matter.

Dated this

20th

day of August, 1989.

David E. Robi
Director

FATE

S E A L

Gvisy

—

-

l^*/l

J. ANTHONY EYRE - No. 1022
HEINZ J. MAHLER - No. 3832
KIPP AND CHRISTIAN, P.C.
Attorneys for defendant
Bruce Hultgren, M.D.
City Centre I, Suite 330
175 East 400 South
Salt Lake City, Utah 84111-2314
(801) 521-3773
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

EUGENE R. ANDREINI,
FINDINGS OF UNDISPUTED
FACTS CONCLUSIONS OF LAW AND
SUMMARY JUDGMENT IN FAVOR
OF BRUCE HULTGREN, M.D.

Plaintiff,
vs.
BRUCE HULTGREN, M.D., R.
DAVID BECK, M.D., and HOLY
CROSS HOSPITAL, a Utah
corporation,

Civil No.

890905577PI

Judge Pat B. Brian
Defendants.
The Motion

for Summary Judgment of Defendant Bruce

Hultgren, M.D. has been considered by the Court; based upon the
record of the case, the Court now adopts the following Findings of
Undisputed Facts:
FINDINGS OF UNDISPUTED FACTS
1.

On May 5, 1987, Plaintiff had a surgical procedure

performed

for a total right knee replacement

at Holy Cross

Hospital.

The surgery was performed by R. David Beck, M.D., and

Bruce Hultgren, M.D. (Dr. Hultgren) was the anesthesiologist.

2. On May 11, 1987, following the surgical procedure the
Plaintiff became aware that he had sustained an injury to his hands
and arms and felt that the injury had been caused by something that
had gone wrong during the surgical procedure.
3.

On May 12, 1989, Plaintiff served his Notice of

Intent to Commence Action on Dr. Hultgren.
4.

On July 19, 1989, Plaintiff filed and served a

Request for Prelitigation Review on Dr. Hultgren.
From the foregoing Findings of Undisputed Facts, the
Court now draws the following Conclusions of Law:
CONCLUSIONS OF LAW
1.

The

statute

of

limitations

with

respect

to

Plaintiff's claim against Dr. Hultgren commenced to run on May 11,
1987 in that he was aware of his "legal injury" on that date.
2. The Plaintiff's claim against Dr. Hultgren is barred
by the two-year statute of limitations contained in Section 78-144, U.C.A.
3.

The Plaintiff's Request for Prelitigation Review

against Dr. Hultgren is procedurally deficient in that it was not
served within 60 days after the Notice of Intent to Commence Action
as required by the provisions of Section 78-14-12(2), U.C.A.
Based upon the foregoing Findings of Undisputed Facts and
Conclusions of Law, the Court now enters the following Summary Judgment:
2

SUMMARY JUDGMENT
The Complaint of the Plaintiff Eugene R. Andreini against
the Defendant Bruce Hultgren, M.D. is djsjftiissed with prejudice.
DATED this r>,/ ()

day of rSMtilar/y,

1991.

' B Y TilE COURT

PAT B. BRIAN
District Court Judge
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Philip R. Fishier, #1083
STRONG & HANNI
Attorneys for Defendant
Sixth Floor Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 532-7080
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
EUGENE R. ANDREINI,

]
)

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND SUMMARY JUDGMENT

,i

Civil No. 890905577PI

Plaintiff,
vs.

BRUCE HULTGREN, M.D., R. DAVID
BECK, M.D., and HOLY CROSS
)
HOSPITAL, a Utah corporation, ]
Defendants.

Judge Pat B. Brian

]

The motion of the defendants, R. David Beck, M.D. and Holy
Cross Hospital, came on regularly for hearing before the Honorable
Pat B. Brian, District Judge, on the 1st day of February, 1991 with
Matt Biljanic appearing on behalf of the plaintiff, Philip R.
Fishier appearing on behalf of R. David Beck, M.D,, David W. Slagle
appearing on behalf of Holy Cross Hospital and J. Anthony Eyre
appearing on behalf of Bruce Hultgren, M.D.

The Court having

considered the memoranda on file herein together with the exhibits
as well as argument of counsel and being fully advised in the
premises now makes the following:
FINDINGS OF UNDISPUTED FACTS
1.

That on or about May 5, 1987 R. David Beck, M.D., an

^ - t;

orthopedic surgeon operated on the right knee of the plaintiff. In
this operation, which was performed at Holy Cross Hospital, Dr.
Bruce Hultgren acted as anesthesiologist.
2.

In the days following the surgery on plaintiff's knee

plaintiff noticed a tingling sensation in his fingers.
3. Following plaintiff's discharge from Holy Cross Hospital,
the plaintiff was diagnosed as having a compression paralysis.
4.

That

subsequent

to Dr. Nord's

diagnosis, Dr. Beck

recommended surgery which was scheduled for July 9, 1987.
5.

That shortly prior to the surgery the plaintiff was

presented with a release by Clara Bates, an employee of Holy Cross
Hospital.
6. That plaintiff told Clara Bates that he would not sign the
release.
7.

That Dr. Beck then spoke with the plaintiff.

8.

At that point in time, there was no reason why plaintiff

could not have left the hospital in the company of his mother and
Sarah McCarthy who had brought him to the hospital.
9.

That prior to signing the release plaintiff discussed the

release with his mother and Sarah McCarthy.
10. That plaintiff signed the release, the language of which
is as follows:
"I, EUGENE R. ANDREINI, will receive surgery
to correct ulnar nerve palsy at approximately
10:00 a.m., July 9, 1987, with Holy Cross
Hospital of Salt Lake City, Utah and David
Beck, M.D., bearing all costs for this
procedure as payment of service.
I recognize this arrangement, made to me, as
-2-

6

total compensation for the alleged accidental
incident occurring during total knee joint
replacement on May 5, 1987, does not constitute an acknowledgement of responsibility by
Holy Cross Hospital of Salt Lake City for said
accidental incident, and do hereby release,
acquit, and forswear any claim, by me or on my
behalf, against Holy Cross Hospital of Salt
Lake City, and David Beck, M.D. for liability
and damages which have occurred or may occur
arising from said accidental incident."
CONCLUSIONS OF LAW
1.

That the plaintiff at the time he signed the Release was

not on any medication nor was he in a life-threatening situation.
2.

That valid consideration was given by Holy Cross Hospital

and Dr. Beck for the release and that this consideration was the
free surgical procedure offered by Dr. Beck and the free hospital
care offered by Holy Cross Hospital which was accepted by plaintiff.
3.

That at the time of the signing of the release the

plaintiff

was

not

operating

under

any

duress,

collusion,

intimidation or undue influence by either Dr. Beck or personnel at
the Holy Cross Hospital.
4.

That the plaintiff at the time of signing the release had

reasonable alternatives and elected not to take them.
5. That the release executed by the plaintiff on July 9, 1987
released any of plaintiff's claims that he may have then had or
thereafter had against Dr. Beck, the Holy Cross Hospital and its
personnel.
SUMMARY JUDGMENT
NOW, THEREFORE, the Court having entered its Findings of
-3-

Facts, Conclusions of Law and it appearing to the Court that there
is no genuine issue as to any material fact,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Motions

for Summary Judgment of defendants Holy Cross Hospital and R. David
Beck, M.D. be and the same are hereby granted and plaintiff's
complaint as to these defendants is dismissed with prejudice.
DATED this Mr

day of February, 1991.
BY THE COU

The Honorable Pat--B^-lBrfian

L*

CERTIFICATION OF MAILING
I hereby certify that on this

f^day

of February. 1991* a

true and correct copy of the foregoing document was nkTil^, puslage
Rpapaid to:—
Matt Biljanic
Attorney at Law
7355 South Ninth East
Midvale, Utah 84047
David W. Slagle
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145

J. Anthony Eyre
KIPP AND CHRISTIAN
City Centre I, #330
175 East Fourth South
Salt Lake City, UT 84111

IJJM*^

302785
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SALT lAKt-xoiawv--CVNT
Ouputy Oiorts

Philip R. Fishier, #1083
STRONG & HANNI
Attorneys for Defendant
Sixth Floor Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 532-7080
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
EUGENE R. ANDREINI,

I

ORDER

1

Civil No. 890905577PI

Plaintiff,
vs.

BRUCE HULTGREN, M.D., R. DAVID
BECK, M.D., and HOLY CROSS
)
HOSPITAL, a Utah corporation, ,i

Judge Pat B. Brian

Defendants.
The motion of the plaintiff for leave to file an amended
complaint came on regular for hearing on the 1st day of February,
1991 before the Honorable Pat B. Brian, District Judge with Matt
Biljanic appearing on behalf of the plaintiff, Philip R. Fishier
appearing on behalf of defendant R. David Beck, M.D., David W.
Slagle appearing on behalf of defendant Holy Cross Hospital and J.
Anthony Eyre appearing on behalf of defendant Hultgren and the
Court having heard argument of counsel and good cause appearing,
more particularly, the Court having granted Summary Judgment in
favor of all defendants,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
that plaintiff's Motion for Leave to File An Amended Complaint be

Qx *>*•

and the same is hereby denied.
DATED this H day of February, 1991
By the Court

~~>

Th£ Honorable Pat^BT-BrTari
Approved as to Form:

CERTIFICATION OF MALLING
EL

0

I hereby certify that on this / f day of February, 1991, a
true and correct copy of the foregoing document was mailed, postage
prepaid to:
Matt Biljanic
Attorney at Law
7355 South Ninth East
Midvale, Utah 84047
David W. Slagle
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
J. Anthony Eyre
KIPP AND CHRISTIAN
City Centre I, #330
175 East Fourth South
Salt Lake City, UT 84111

302787
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Q.

And what was her date of birth?

2

A.

She just had it here —

3

think.

4

know.

it was August 15th, I

And I'm trying to think of the year.

I don't

'61 or '62.

5

Q.

Are these the only three children you've had?

6

A.

Yes.

7

Q.

And when was your second marriage?

8

A.

From '68 until '86 or seven.

9

Q.

And what was your wife's name?

10

A.

Peggy.

11

Q.

And that marriage ended in divorce?

12

A.

Yes.

13

Q.

Was t h a t h a n d l e d h e r e i n S a l t Lake County?

14

A.

Yes.

15

Q.

And were there any children born of that

16

marriage?

17

A.

No.

18

Q.

Where's your ex-wife now?

19

A.

Salt Lake.

20

Q.

You don't know her address?

21

A.

No.

22

Q.

At this address of 409 East 4800 South, do you

23

live alone?

24

A.

Yes.

25

Q.

Are you employed?

2

knees and hips, is kind of weak or deteriorating, or

2

something.

3

injuries or whatever.

4

those —

5

sometime.

6

I don't know.

You know, it's maybe from the

So I may have to have —

are

the sockets that the balls fit in replaced

Q.

Are you seeing an orthopedic surgeon for that

7 I problem?
8
9

A.

Not for the hips.

I just had another knee

replacement.

10

Q.

Who did that?

11

A.

Dr. Harold Dunn.

12

Q.

When was that done?

13

A.

March of '90.

14

Q.

At the University?

15

A.

Yes.

16

Q.

Have you had any other operations, other than

17

the ones performed by Dr. Beck, which you have not told

18

me about?

19

A.

No.

I think I had three previous knee

20

operations and I'm sure it was Pemberton, Gonzales and

21

Denman; and Dr. Beck did my knee and two hips.

22

Q.

Dr. Dunn has done another knee?

23

A.

Dr. Beck did one knee.

24
25

That's the one when my

hands got messed up.
Q.

And Dr. Dunn did the other knee?

A.

Yes.

Q.

Did you mention this to anyone?

A.

Well, I mentioned it to my mother and Sarah, and

I mentioned it to the nurse.

But it never got in the

charts, so —
Q.

Who was the nurse?

A.

I don't have any idea.

She just was asking the

routine common questions, it seemed like:
feel?

or "Did you notice anything?" —

"How do you

or whatever.

But

she didn't think it was important about as much as
probably I didn't at that time.
Q.

And about when was it that you mentioned this to

the nurse?
A.

It was probably the first or second day.

mean, it wasn't —

I wasn't really —

I

like I said, it —

I wasn't really that concerned at that time.

I had so

much pain in my leg and stuff, I was preoccupied with
that.
Q.

We talk about what we call the first

postoperative day and the first postoperative day would
be May 6th.

Are you with me when I say what the first

postoperative day is?
A.

Sure.

Q.

Did you mention this to anyone prior to the

first postoperative day?
38
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1
2 \
3
4

from laying in bed,
Q.

Did he ever venture any other opinion as to what

the cause of this tingling was?
A.

Well, yeah.

He didn't want to like incriminate

5

himself to anything.

6

it could have been going to happen anyway, it could have

7

been my body structure, it could have been —

8

come up with a lot of things that it could be —

9

anything and everything except maybe somebody's fault.

10
11

Q.

It's like it could be hereditary,

I mean, he
be

Did you ever tell him what you thought the

problem was or what caused the problem?

12

A.

I didn't, po.

13

Q-

Did you ever indicate to him that you thought it

14
15

might be as a result of the surgery?
A.

Oh, he knew that that was how I felt.

I mean, I

16

went in and everything was okay and my hands worked, and

17

I come out and they were bad.

18

don't know what it was, but obviously something went

19

wrong.

20

probably —

21

the same time.

So, I mean, it was —

I

We even discussed the fact that it was
that it was so coincidental that both arms at

22

Q.

Are the symptoms in both arms the same?

23

A.

Yup.

24

Q»

Do you notice the symptoms in both arms at the

25

same time?
44

1

A.

Yes.

2

Q.

Did Dr. Nord ever venture an opinion as to what

3

had happened?

4

A.

Yes.

5

Q.

What did Nord say'•

6

A.

He said they were —

it was a compression

7

paralysis and they were — the nerves were not

8

anatomically severed, but electrically severed.

9
10
11
12
13
14

15
16

Q.

Did he venture an opinion as to
* how or when this

occurred 9
A.

No.

He just gave his opinion as to what he

found with the tests.
Q.

And that test's a honey, too.

To the best of your knowledge , Dr. Nord's

findings were reported to Dr. Beck?
A.

Yes. He mailed the report directly to Dr.

Beck.

17

Q.

Did you ever discuss the report with Dr. Beck?

18

A.

Yes; and that's when Dr. Beck said maybe we

19

should do the surgery —

I think it was called "relief"

20

or "release" the ulnar nerve, or something like that.

21

Q.

Did you then have the surgery scheduled?

22

A.

No, not at that time.

23
24
25

He told me that he wanted

to confer with some of his colleagues, he said.
Q.

Did he ever tell you what he found out when he

conferred with his colleagues?

1

A.

Yes.

2

Q.

Are those yes's?

3

A.

Yes.

4

Q.

And that you had told Dr. West about it before

5

Yes. Excuse me.

you saw Dr. Beck after the surgery; is that true?

6

A.

I am sure that Dr. West is the one that I seen

7

first.

Seemed like he had to do all of the dirty work.

8

Q.

Were you also —

at the time Dr. Beck gave you

9

the elbow pads, also getting some atrophy?

10

muscles were starting to waste?

11

set in yet?

12

A.

No.

That is, your

Or had that started to

The hands for the first week or so, I

13

couldn't tell by the time I was discharged —

14

think was —

15

They had to knock me out again or manipulate the knee so

16

it was kind of an extended thing.

17

was really starting to notice it.

which I

I think I was in there for 13 days or 14.

By the time I left,

18

Q.

Notice the atrophy?

19

A.

Yeah.

20

Q.

I think you said that when —

whatever it was —

2i

you saw Dr. West, and you thought it was maybe the 6th or

22

the 7th, that you were starting to have the drawing up of

23

the little fingers starting to curl up on you?

24

A.

Yeah.

25

Q.

And you also said that at one time when you
90
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'Attorney
for Plaintiff
7355 South 9th East
Midvale, Utah 84047
Phone: 255-3576

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

EUGENE R. ANDREINI,
AFFIDAVIT OF
EUGENE R. ANDREINI

Plaintiff,
vs.
BRUCE HULTGREN, M.D., R. DAVID
BECK, M.D., and HOLY CROSS
HOSPITAL, a Utah corporation,

Civil No. 890905577PI
Judge Pat B. Brian

Defendants.
STATE OF UTAH

)

County of Salt Lake

: ss
)

Eugene R. Andreini, being first duly sworn deposes
and says as follows:
1.

Affiant is the Plaintiff in the above-entitled

2.

That on the 9th day of July, 1987, for the

matter.

first time, without having any prior discussion relative
thereto, affiant was presented with the "release" referred
to in Plaintiff's Complaint.
3.

That the affiant and Dr. David R. Beck had one

(1)* telephone

conversation during tne period uuiy o-cn

through the 8th,

1987, and again briefly the morning just

before surgei~y July 9, 1987.

The release was not discussed,

prior to July 9, 1987, however there was discussion about
how the affiant would pay his bill.

(both Dr. Beck's and

the hospital bill)
4.

That Dr. David R. Beck during the first

telephone call the week of the 9th of July, 1987, told
affiant that recovery he had seen in other people with
similar injuries was about 50% within a week or so, and the
other 50% about 2 months and affiant assumed his recovery
would be complete based upon that statement.
5.

The morning of the 9th of July, 1987 just

prior to surgery when I refused to sign the "release", Dr.
Beck was on the telephone and I spoke to him.

He informed

me that I had to sign the release or no surgery would be
performed.

I was concerned that no other doctor would touch

my case and my fingers were getting progressively worse.

It

had been approximately two (2) months since my knee surgery
and my condition seemed to get worse each day.

(a copy of

the release is attached hereto and by reference incorporated
herein).
6.

Affiant had placed enormous trust in Dr. David

v,

••jJJ^^^Se^Ve*^^'"This

trust was

violated when the

"release" was presented to affiant just prior to surgery
without any previous knowledge thereof.

The actions of Dr.

Beck and Holy Cross Hospital in presenting the release to me
for the first time just prior to surgery demonstrates their
priorities.

They were obviously more concerned about their

liability exposure than my personal health.

My emotional

reaction to receiving the release and the extreme increase
in my blood pressure prior to surgery clearly demonstrate
the impact of their actions on my well-being. The anxiety
and extreme emotional distress I experienced on that
occasion were clearly the result of Dr. Beck's and Holy
Cross Hospital's breach of their fiduciary duties to me as a
patient.
7.

That affiant complained about his hands either

the first or second day after the surgery of May 5, 1987, in
the presence of my Mother, Dr. Nichols and Sarah McCarthy.
I don't have specific recollection of telling any one
particular nurse.

I did however tell Dr. David R. Beck

about it prior to the day he ordered elbow pads.

That

affiant felt something /had gone wrong during surgery May 5,
1987 through the period of his confinement May 19, 1987, but
had no knowledge of the cause.

That Dr. Beck, Dr. Hultgren,

and Dr. Nor/never/did
his injuries.

inform affiant of the actual cause of

That affiant was first made aware of the

potential cause by a nurse from Ogden approximately one week
prior to his operation, July 9, 1987, and she indicated it
may have been due to the strapping of my arms during
surgery,

.-ft.

DATED this / 5 ^ d a y of

.. X. P .

()dj4ffQ

,1990.

'EUGENE R. ANDRElNI

SUBSCRIBED AND SWORN to before me this/5 tJ^
day of

/J.f/^UO

,1990.

NOTARY PUBLIC
My Commission Expires:

Residing at:

Mikjii

[)

' >- • ^
Ol

CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct
copy of the foregoing Affidavit of Eugene R. Andreini to
J. Anthony Eyre, Attorney for Dr. Hultgren, City Centre I,
#330, 175 East Fourth South, Salt Lake City, Utah
84111 and Philip R. Fishier, Attorney for Dr. R. David Beck,
Sixth Floor Boston Building, #9 Exchange Place, Salt Lake
City, Utah 84111 and David W. Slagle, Attorney for Holy
Cross Hospital, 10 Exchange Place, Eleventh Floor, Post
Office
Box -T.45000,
Salt iLake
City, Utah
84145, ^postage
,^.
XJ\J^
>/ \j \j yj ,
U U X U
i U J \ C
V , X L | ,
VJUO.ll
U 1 X *1 U ,
»U O I
prepaj
lid, t h i s

/ ^

day of

{^Jc^/Q-f^

,1990.

/Jl***^

R E L E A S E O F ALL. C L A I M S

1, E U G E N E R . ( A N D R E I N I , will receive surgery to correct ulnar nerv
palsy at a p p r o x i m a t e l y 10:00 a.m. July 9, 1 9 8 7 , w i t h Holy C r o s s Hospi<
of Salt Lake CityJ Utah and David B e c k , M . D . , b e a r i n g all costs for th
p r o c e d u r e as payment of s e r v i c e s .
I r e c o g n i z e this a r r a n g e m e n t , m a d e to m e , as total c o m p e n s a t i o n f<
the a l l e g e d a c c i d e n t a l incident o c c u r r i n g d u r i n g total knee joint
replacement on M a y 5, 1 9 8 7 , does not c o n s t i t u t e an a c k n o w l e d g m e n t of
r e s p o n s i b i l i t y by Holy C r o s s H o s p i t a l of Salt Lake City for said
a c c i d e n t a l incident, and do hereby r e l e a s e , a c q u i t , and forswear any
claim, by me or on my b e h a l f , against Holy C r o s s H o s p i t a l of Salt Lake
C i t y , and David B e c k , M . D . for liability and d a m a g e s w h i c h have occurrr
or may occur a r i s i n g from said a c c i d e n t a l i n c i d e n t .

Signature:

l^L^u,
(( I jL
i/L^^l• • J
l i U G P E It. VINDREINI

n-1-xi

Dale

• •

(i£<U4./ /c><Ut<3
Wi t n e s s
Date:

J-

V

U<r? H_V>^

^CloU A . W

nO

^ ^ 1, my

-r

7-7-^7
*^-+-UXJLJ-<_

MATT BILJANIC

A032 3

Attorney for Plaintiff
7355 South 9th East
Midvale, Utah 84047
Phone: 255-3576

NJ** *><*-' ^~J - i/.. / *;'*
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

EUGENE R. ANDREINI,
:

vs.

:

AFFIDAVIT OF
MASUD SEYAL M.D. AND
PH.D.

BRUCE HULTGREN, M.D., R. DAVID
BECK, M.D., and HOLY CROSS
HOSPITAL, a Utah corporation,

:

Civil No. 890905577PI

:

Judge Pat B. Brian

Plaintiff,

Defendants.
STATE OF UTAH
County of Salt Lake

)
: ss.
)

Masud Seyal, M.D, and Ph.D. being first duly sworn
deposes and says as follows:
1.

Affiant by reference incorporates the

curriculum vitae attached hereto as though fully set forth
herein.
2.

Affiant has examined the medical records of

Eugene R. Andreini concerning his surgery of May 5, 1987 and
the ensuing hospital stay at Holy Cross Hospital, including
doctor's records, therapy records, nurses notes, surgical

notes and other information including the report of Dr.
Nathaniel M. Nord, a neurologist.
3.

Prior to May 5, 1987, there is nothing in the

history of Eugene R. Andreini to indicate a neurological
deficit.
4.

Wiuh a reasonable degree of medical certainty,

based upon my review of Mr. Andreini's medical records and
my education, experience and training, Mr. Andreini suffered
a bilatercil ulnar neuropathy during the surgery of May 5,
1987.
5.

During Mr. Andreinifs surgery of May 5, 1987,

he was anesthetized and could not have contributed to his
injuries.

During this surgery he was under the control of

the surgical team, including Dr. R. David Beck, Dr. Bruce
Hultgren and the nurse assistants.
6.

A bilateral ulnar neuropathy would not

ordinarily occur during a total knee replacement absent
negligence on the part of the surgical team failing to
properly monitor ^nd place the arms of the patient.
7.

After the onset of Andreini1s bilateral ulnar

neuropathy, as diagnosed by Dr. R. David Beck, prompt
surgical intervention was the recommended procedure.

Dr.

Beck!s delay in performing the nerve transposition on July

n

9, 1987, likely denied Mr. Andreini a more substantial
recovery.
8.

Affiant is personally aware of the standard of

care and skill exercised by operating room personnel with
respect tc5 positioning of the arm to prevent compression of
Lhe ulnar nerve^during surgery.
DATED this

^

My Commission Expires:

day of

" O \ o kr^X

,1990.

Residing at:

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct
copy of the foregoing Affidavit of Masud Seyal, M.D. and
Ph.D. to J. Anthony Eyre, Attorney for Dr. Hultgren, City
Centre I, #330, 175 East Fourth South, Salt Lake City, Utah
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